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Re: EX PARTE
Docket CC No. 95-185

Dear Jim:

Enclosed at your request are the materials we discussed yesterday pertaining to the
Commission's jurisdiction over LEC-to-CMRS interconnection. Specifically, enclosed is a copy
of a chart that explains the changing nature ofthe allocation of jurisdiction under Section 2, a
copy ofthe March 22 ex parte filed by Cox Enterprises, Inc. that responds to the March 13 ex
parte filed for Bell Atlantic and Pacific Telesis, and a copy of legislative history of the 1993
Budget Act pertaining to the amendments of Sections 2(b) and 332(c).

We appreciated the opportunity to meet with you. Ifyou should have any questions on
these materials, please do not hesitate to call.

Sincerely,

~
Laura H. Phillips
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c....2I8J ,
tbrMhold qualiftcationa. includiDr IeJ'Yice criteria. Thee toola
Ibould ccatinue to be UMd when r...ble and awroPriate.

SeetiOll 3~X8) pl'O'ridet that all rev_nuet ftoGm the auction will
be deDoIited in the Treu~ in accordance with chapter 33 of title
31. UBiW Statel Coele. Thia pal"aII'aph alao clarifl. that any Ii·
ceue i-...d by the Comminion purRant to MCtion 309 does not
velt my property ~tI in the lice.. holder and that atate and
local~t _titi. ahal1 not treat the liceaae u the property
of the li..... for tax purpotI8. Tb.ia aubeection it intended to cw·
ify that all liC8DMII or l)mDiti iuued by the CommiMion are ftu·
c:hiIIet thai coutitute Federal~ and not property of the Ii·
ceuee. Tbenf'ore. no State or locAl pvemment entity may tax or
..... diNetly or indirectly. the value of auch licente or permit
helcl by tM li__.

SectiOIl ~)(9) requirea the FCC to'~ baclr. to~ no
latar than ~ber 30. 1997 on the auction~. In the re~
the Commi8e1on aball atipulate the revenu. tl'iat have been railed
uam, COJDfIJDtive bi~. how the competitive biddiu a,.tem bu
met the ~v. of the Act, how the delipeel methoaolOlY It
cured prompt delivery of aemcn to rural areu, and how much
more rev.ue it anticipated. Thia paracraPh a1Io atipulatel that
the competitive bidding authority terminates on SePtember 30, .
1998. .
Section 6204

CaD.f~ amendment.. Tb.ia lMlCtion makea conforminr amend
mentl to aUIecti.•OIl 309m, which COllum. the authority for lotter·
iet. trhia -aon aubltantiaUy liaitl the ability of the FCC to ute
Iotteri... With the euctmeDt of thia aeetion, the FCC would onlr
be able to \1M lotteriM when it found that auctiOl1l were not appli·
cable under aeetion 309Sj)(2)(A).

Tbia MCtiaD a1Io mai. tecb.Dical chanpa to aublection m, and
~ the FCC to iuue rulee requ.irinl diaclOlure of financial ill·
formation at the time of tale of a lieenae, and limitina the ability
of lottery wilmen to aell their liC8DM, 10 U to prevent the churn
ina and prolteerinl that hu characterized lotteriet.

Section&J06
Rap1atory parity. Thia JeCtion amenda Hction 332(c) to provide

that ..mcee that prG!icle equivalent mobile Mmeet are reIulated
in the ...e manner. It direCta the Commiuion to review itl rules
and reaulationa to &Chine replatory ~ty am~ Ml'Yicea that
are lu6ataatially aimUar. In addition, the lecialation ettabliahea
uniform ruJM to perD the oft'erm, of all commercial mobile aerY'
icea. Uniform rul.. are needed to ensure that aU camera ~dinI
such aervicea are treated u common carriera under the Commu
nicatiODl Act of 1934.

Under current law. 1 private camera are permitted to offer wbat
are ....~ common carrier Mme.•• interconnected with the
public awitc:hed telephone network, while retaining private carrier

lC' u.s.c. -.xl) <...... "pri-.1IDd .......... to iacNde "1Il"riae~ ....
.... ..... ftIIllIo. ",-liIiMId rMlo~ .,..... IIId all odler aw1io diIDI .,..
..... ..-.a- "......., 1fnIi« if pt'OfJUIMl iIIdUcri""""y *' el;pw ...,., OIl • .,..".....,-.,.,< ).
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(JIIII'l 181]
iuoIar u tMy are 10 appd it it ftDdl that IUch policy it •
..... to -.un charpa are juat aDd reuonable or otherwile iD
the public _ ...

seetioIl 311(c)(1)(B) prcJYid. that the Commiuion .hall order.
commcm canier to eatabliah int.ercoDDeCtion with any penon 1ft'
vi'" COIDIMI'Cial mobUe Mniee, UpOIl reuonable requeet. Nodl
m, here IbaD be COIlItr\led to apand or limit the Commillion'. II
tbOrity under HCticm 201, acept u tbia paracraph provid.., TIle
Committee conaiden the rilbt to intel'COlUlect aD important _
which the Commiuion .hall ... to promote, linee interccmnecticllMI'V. to .mance competition and advance a ..amI... natiODll
netwCll'k.

SectiOll 382(C)(2)/SIY ratate. eziatinl aubMction 332(cX2),
but cJarifl.. that .. deemed common carriers by virtue fi
~ph (a)(A) a thia lepilation CU1 continue to offer radio diI
patch MrY'iee. The intent of the Committee iI not to dilturb the
ability of private carriera otreriDI diapatch ..nice prior to eDICt
meDt from oontiDuiDl to offer auch HrYice. In addition, thiI MCtioIl
autboriael the FCC to decide u part of ita rulemakiUl punuant
to HCtiOD 3I2(c) whether all common carriera .hould be able to p1'O'
vide diape.tcb Ml'Vice.

Section 3I2(c)(3) provid. that .tate or local pernmenta caDDOt
impoIIe rate or entry f8I\llation on private land mobUe service or
commercial mobile aervicu; thia ~aph further .tipulatea that
nothiDc h-. aba11 preclude a ate from fetulatinl the other termI
and con.ditiea of commercial mobile Hrvicea. It i. the intent of the
Committee that the .tatee .till would be able to f8I\llate the te1'lDl
and conciitioDl of th... aerviee.. By -...erm. and conditioDl,1t the
Committee intenell to include aucb matten u cuatomer billiDl in
fOl'lUtion _d practicee and billiDJ dilputal and other conlumer
protection .atten. faciliti.. litiDc ll1U. (e.g., zoniDI); traD&fen of
control· the bunclliDl of aervicee and equipment; and the require
ment ~t carriere make capacity available on a wholnale buil ~r
auch other matten u fall within a ltate'. lawful authority. 'fbi.
lilt iI intacled to be illUltrative only and not meant to preclud,e
other matten pnerally understood to fall under "term. and condi-
ti · "ODI.

Section 382(c)(3)(b) permita .tates to petition the Commiuion for
authority to NIu1ate rate. for any commercial mobile ..rvices
where mobile aervicea have become a .ubltitute for telephone serv
ice, or wh.. market conditiODI are IUch that conaumers are not
protected from unreuonable and unjust rates. In u ....in" under
claua (ii), whether market conditionl are IUch that consumers are
not protected from unrealOnabl. and unjUlt ratal. In aues.ing,
under cIa... (ii), whether market conditione in a ltate fail to pro
tect lubacriber. of commercial mobile lervices adequately, the FCC
lhall take into account .uch facton u the number of .uch IUb
ICriben in proportion to the total population of a service area; and
the Dumber of market entranta pnmdinl.uch services. In reviewm. Detiti.. UDder clauee (ii), the COmmiuion allO Ihould be
mfacIful of the Committee's delire to live the policin embadin in
SeetiaD 33l(c) an adequate opportunity to yield the benefits of in
creued competition and aub8criber choice anticipated by the Com-
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mittee. The FCC is required to reepond to any ltatel petition with
in 9 mODtfta of miDI.

Section 332(cX4) providel that nothiDl here aft'ecta the ~a
tiOD of Collllat punuant to title IV of the Communicationl Satellite
Act of 1962.

Section 332(c)(5) cWiD_ the termI UMd in this IUbaection. "Com
mercial mobile ..moe" is ddDed u a mobile service. u debecl
in lection 3(n). that ia intercoDaected with the public lwitched tele
DhoDe network oft'end tor profit and held out to the public, or otrered OIl an indilcriaaiDate buia to clu... ot elilible UMn. or to
auch a bToM c1Me 10 U to equal the public. "Prfvate land mobile
MI'Vice" is clelDed • an1.tbiDl that doel not fall under commercial
mobile ..mae. The IllklatiClll a1Io ctinctI the Commiuion to de
w OCUlt.colmecW" ...~c IWitched tel_oae network". In
d.iD'OCUl~the CommiMjon Ihoula couider how that
.. ia \lied and qveHW in currat MCtion 332(c)(1). 'n1e effect
of tbiI debitioa is to maintain a larp number of SMRI which PI'O:'
viele MrYiae to a nalTOW IJ'OUp of CUItomen under the Private Land
Mobile ca...,.

Section 5IOa(b) .... ccmf'0I'IDiDI chanpl to 'the definition of
"mobile MrYice" in MCtian 3(n) by incorporatinl the deftnition of
"private 1IDd mobile MrYice," f'ouDd in MCtiOll a<II), and addinl
to it • delDitiOll ~.... ])eftIOIlal commUDicatiODI Mrvicel that
the Commillion wovld 8Itab1ilh u part otitl proceedi:E'

TbiI lICtiaa I'8Cl'*- the FCC to NYiew itl ruI. ectin, pri
va. lad mobile ..... and within 1 year iMue IUch chanIU U
may be nec•••~ to acbi...~ parity tor thOle perI!mI
~diDr"aleat ..melle. It is the inteDt 0(the Committee that
the Cow-"oa ... a com~ u ......t of itl ruI..~
private lucl mobile, ~oadIu~_tl,~ Jimi
ta*-, ad otben tID I whether lUeb ru1eI Iti1l HrYe the
public iDtIIwtin.,of the ch.ucte made by thillNialation. Cur-
rat ~CIIl ~. cwnmon camen from beinJ. li-e..- to oar, Mobile Radio I81"rice. The ColDlDlttee
~ tM e--- to re--emjne thiI r..triction in ~t
of the enactIIleat ~ tbia MCtiOil to clet.ermine the extent to which
..... a nMJictioD is ill the ~bUc~.

TbiI ......... aIIo proftIeI that the Commi.ion hu authority
to bu.ilcI in~. datal for itl nil_ that allow for an orderly
tnMitioD. Howwer, in the CommjuioD'. ruI_ could have
the e&ct of tbi ,.. period tor compliance .tipu-
1atecI in 5IOI(c){l). Pancraph (1) prorid_ tI1at the effective
date for the cbn" ... em COIDDlem curlen Ihall taU efreet
witbiD 1 ,.... It fIadaer prorid_, 1lcJwfter, that thoee perIOI18 who
are DOW~ .. private land mobile ...me. providen and
whole ltatul would ..... to common carrier by virtue of this Act
have 3 yean to com•.

StdiMr. 6206
16ctiv. datee ad cI••,f'jn•• ThiI -=tiem directI the FCC to

i-. rulea aD a IlJII•• at -.pet;it:i:ve biddiDI within 20 da,.. It
.. diNCtI the e to __ itl ,.n aDcI cmler on PeS within
180 dan, aDcl to ,.....,.. _'lin, liceDMe for PeS within 270
da,.. Pbially, IUbIectioD (c) provicI_ that the FCC shall not 1188
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SCMtc amendmeRt

The s.•• -.adJHD.t mUM almOit the identical cbaqea to
the deftDitiOD of..oWle Mnice" in Section 3(n) of the Communica
tiou Act except that the Senate Amendment clarift. that the term
dou not include naral radio Hl'Vice or the proriaion by a local ex
ehanp carrier of telephone exchange ..mee by radio instead of by
wire.

Conference G6'WrMRt
The Conferaee A,reement adopta the HOUle detinition.

stJUECTION <bX2l

Horue biU
Section <bX2) of the HoUle bill maket additional conforming

amendmenu to clarify headinp and .pac:iDc.
SeMtc cunel'l.tlm.eRt

The s.atlJ Ammdment doH not contaiD the proviIioDi con
tained in the R-.. bill. 'nle Senate Amendment contain. a tech
nical amendmeDt to Section 2(b) of the CommunicatioDi Act to clar
ify that the Commiuion hu the authority to rerulate commercial
mobile ..meM.
Conference .,.meRt

The Confwence A,reement adopta the Senate poIition.

StJB8ECT10N (el

Hou. bill
Section 5_ of the HOUM bill utablWMd d'ective da..... and

deadlin.. for 01.=_011 action. Under the HOUle bill, the amend
menu made by tM above chapter are effective upon the date of en
actment,u. tlltat the amendmenu made by HCtion ~20~ on re,
ulatory parity tab effect one year after enactment, and that per
IODS that prori~ateland mobile MrYiCM .hall continue to be
treated AI a . of private land mobile _mce until 3 yean
after enactment. The HoUse bill directI the FCC to preecribe rules
to ~plement coepititive biddin, within 210 days of enactment.
The HoUle bill cIiNcta the Commi••ion to, within 180 days after en
actment, ioue a ftDal report and order in two proceedinp fIIardin. penonal communication. _mee. and beIin iu~ lieeDN'
within 270 days lifter mactment. Finally, the H"oUH bill directa the
Commillion, Wi1:IaiD 1 year after enactment, to alter itt rule. re
gardin, private Iud mobile nme.. to provide for an orderly tran
sition Of these Iel'Yicel to r.,wation a. common carrier Hmee•.

SeMtf amendment
Under the s.ate Amendment, all ProvWona fIIardin, regu

latory parity tab effect one year after enactment, except: (1) the
provilion. in 331(cX1XA) reaardm, the treatment of commercial
mobile ..meet u common carrier lervic.. take effect upon enact
ment; and (2) uy penon that provide. private land mobile Hmces
before such date of enactment .hall continue to be treated u a pro-
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&n.ate anw7lClnwnt
No pnm.ion.

Conference .,.ment
The Conference Agreement includes the provi.iona of the

HoUle Bill.

SECI'lON 332<C)(1)

Horue bill
Section 3U(c)(l)(A) Ita_ that any penon provid.inc commer

cial mobile Ml"rice ebaU be treated u a common carrier .ubject to
the requirelaata of title U of the CommUDicationa Act. nw Com
miui. ia ... authority to apecify by rule which ~ona of
title n may DOt &DD1y. In apec;ifyinc HCtiona or prcm.aiona of He
ticma that .. not-apply, ttie CommiMion may not specify MCtions
201, 202, or lOa. In &citition, the Commi"on may not~ a
pl'O'lisicm that ia n...lary to enaure cl)arpa are just and reuon
able and not "qutly or unreuonably diac:nminatory, or otherwise
in the public i.at88t.

'l1ie HOU8I bill~ in aec:tion 332(c)(1)(B) that the Com
miuion aball arUr a common carrier to 8IJtablilb intercolUlection
with any~5'diJlI commercial mobile ..mee, upon reuon
able requeet. N . here thal1 be conatrued to upand or limit
the CommiuiClll'. au ority under aection 201, except u this para
graph provid_.

S.Mte tImIl'UlnYnt
Section 33I(cXIXA) of the Senate Amendment is the lame u

the HOUle~ClD..:
the s.ate &1IUtlldm8ll~ ltate. ~nuly that the Commia

lion may ..n. the~_taof MCtiCIIUI 203, 204, 206, and
214, and tile 3o-c1ay notice~_tof MCtioD 309(a):

the s.a... t .Pecift- that the Commi.ion may
not waive MCti.. 201, 202, 208, 208, 209, 215(c), 218, 217,
22O(d) or (e), 223, 228, 228(a), (b), (c), (d), (e), (f), (J), or (D, 227
or 228.
Section 33I(cXIXB) of the Senate proviaion it identical to the

HoUle proviaiaa.
SeCtion 311(cX7) u added by the Senate bill atatel that the

Commi..ont !!.....any proceedin, under thiI IUhAetion, (i) Iha1l con
sider th. aUIIRT of new _trant. to compete in th. III"YiCII to
which su~~. re1atet, and (ll) aIWl have the flexibility to
amend, m ., or forbear frOm any replation of new entrana
under thia s .OIl, or couiatent with the public interMt, take
other appropriMe actiOll, to provide a full opportunity for new en
tranta to compete in such HrYieea.

Conferenct tJl1'W'Mnt
With NDI'd to Mdi_ 332(c)(I)(A)~ the Coni.NIlee Aanemll1t

adopta the H~.~ with lOme moctiftcatiODI. The intent of
thia proviaioa, U IDDdifttMI, it to Mtabtiah a Fed.enl rep1atory
framework to peru the oft'eriD.r of all commercial mobile MrYicee.
The Conference Agreement adell two additional requirements that
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the Commi.ion must meet before specifying any provi.ion as inap
plicable. In addition to requirinl that the Commilaion determine
that enforcement of the provi.iOD i. not neceuary in order to en
IUJ'e that cbarIM are reuonable, the Conference A,reement re
quint the FCC" to determine that enforcement of the provision is
not n.cIIIUY for the protection of conlumers and that ~fying
auch provilion iI conai.tent with the public interest. The Con
f80ence ADeement adoptl the HOUle provision of section
332<C)(lXB'). Di&rential replation of providen of commercial mo
bile ..nie.. il pmnillible out i. not required in order to fulfill the
intent of this leCtion.

By cl!OPPinI the li.t of provi.iODl in the Senate Amendment
that the COJimiMion may not lpecify by rule, the Conferees do not
inteDd to dimini8h the importance ot these provilioDi to cODlumers.
The Conf.... intend to Jive the Commillion the flexibility to de
te!'miDe whether or not the eDforcement of theM provisions is nec
~,in liIht of their lipiftcance to conlumen.

The feet that all commercial mobile lemce. will be treated as
common carriers under this provilion is not intended to affect the
teleDhOlle-cable c:roes-ownenhip provision contained in Section
613{b) of the CoDllllunicatiODl Act.

Section 332(cXIXC) of the Conference Agreement directs the
Commiaion to review and analyze competitive market conditioDi
with reepect to commercial mobile .enices in its annual report.
Thi. leCtion al80 ute. that the Commilaion, as part of determin
inc whether a proriIion i. CODai.tent with the public interest under
.ubparqraph (AXiii), mall COnIider whether the proposed regula
tion (or ....dment thereof) will promote competitive market con
dition.. If the Commiuion determines that such regulation will
promote competition amoD( providers of commercial mobile serv
IC... lUeb det.erm.iAation may be the basis for a Commission finding
that lUeb rep1aticm ]a in the public intere.t.

'n1e~ of this provilion is to reeopize that market condi
tions may jUstify differences in the rel'llatory treatment of some
provideri of commercial mobile ..rviees. While this provision does
not alter the treatment of all commercial mobile services as com
mon carriers, thil provition permitl the Commission some degree
of flexibility to datermine which .pecific reJUlations should be ap
plied to eaCh carrier. For in.tance, the Commission may, under the
authority of this provision, forbear from reJUIating some providers
of commercial mobile services if it finds that such regulatlon is not
neceuary to promote competition or to protect consumers against
unjult or unreasonable rates or unjustly or unreasonably discrimi
na~ rates. At the .ame time, the Commission may determine
that It Ibould not lpecify some ,P,rovisions as inapplicable to some
eommerci81 mobile _nicea provtders, or may choose to "unspecify"
certain provilions for certain providers, if it determines, after ana
lyzin. the market conditions for commercial mobile services, that
application of .uch provisions would promote competition and pro
tect consumers.

Section 332(cXIXD) of the Conference Agreement provides that
the Co1lUl1ilaion Iball conduct a rulemaking to implement this
parqrapb with reapec:t to the licensing of personal communications
services within 180 days after the enactment of this Act. This pro-
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vision is neceuary because the Act elsewhere requirel the Commis
sion, in order to ,peed the licenaing of personal communicationa
services, to complete two other proceec:tinp concemin( the rules for
personal communications services within 180 days. Completion of
a rulemakinr regarding the regulatory treatment of P81'101lal com
munications services prior to the illuance of license. through com
petitive biddinc for thne services will provide regulatory certainty
that will enhance the value of the licenses.

SECTION 332(C)(2)

House bill
Section 332(c)(2) 88 added by the HoUle bill clarifies that a

party enppd in private land mobile service shall not be treated.
as a common carrier. nw. .ection alia clarifies that parti.. deemed
common carri.... by virtue of~.aph (l)(A) can continue to oft'er
radio dispatch service. In addition, this section authorizes the FCC
to decide whether all common carriers should be able to provide
dispatch service in the future.

Senate amendment
The provilion of the Senate bill is almost identical to the

House provision.

Conference CJI1T'Hment
The Conference Agreement adopta the House languare.

SECTION 332<C)(3)

House bill
Section 38t(c)(S)(A) add.ed by the HOUle bill provides that state

or local (ovemaents cannot impoee rate or .try~tiOD on pri
vate lana mobile HrYice or commercial mobile HI'Ylces; tbi. para
graph further liiINlat. that nCtthiq ahall preclude- a state from
reIU1atinl the otn. t.ma and conClitiODa Of commercial mobile
services. Sectica 332(c)(3XB) permits stat. to petition the Commis
sion for authority to replate ratel for any commercial mobile serv
ice. where mobile 18l'YlC8e have become a aubatitute for telephone
service, or wt..e market conditiODa are auch that COIl.IWDerI are
not protected flom unreuonable and ~uat rat.. 'l11e FCC ia re
quired to re'))ODd to any ltate'. petition within 9 months of filing.

Se1U:J.U ameratlnNnt
Section 381(cX3l<A) of the Senate Amendmeat it identical to

the House provWon except that it UDlicitly~ that nothing
in this subpU1lll'1lph exempts proricfers of commercial mobile serv
ices (where .ucb .ervicea are a lUbM:itute for land line telephone
exchange serYiee for a aubItaDtial portion of the communication.
within such State) from requirementa impoNd by a State commis
sion on all proYiden of telecommunications service. neceuaJ')' to
ensure the continued availability of telephone exchaDp semce at
affordable rates.

Similarly, teCtion 332(c)(3XB) .. added by the Senate Amend
ment permita the State to petition for the right to recu!ate, but
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r....-1
UDder ltichtly di&reDt ltandardl. Under the Senate Amendment,
a ltate .ay oIttain rtplatory authority if the nate demoutratea
that the COIIlII*"Cial mObile aemea il a lubftitute lor Iud liDe tele
pbaoe achan. Ml"Vice for a IUbeiantial portion of the communica
QaDI within aUch State (rather than aubltantial portion of the pub
lic).

Section 332(c)(3)(C) of t!le Senate Amendment il a
"FaDM.tIlerin(' provilion that permitl atatel that retU1ate the
raUl for uy commercial mobile aerYicea a of June 1, 1193 to con
tinue to exereiN IUch authority UDtil the Commiuion iuu.. a final
order in J'MpoDIe to a petition filed by the State requutiq that
the State be authorized to continue exerciliDr authonty over IUch
ratea. The ea.••ion mUlt rule on luch a petition within nine
mOD.tha ad mlilt IJ'aDt the petition if the State ..tid.. the show
. uired UDder IUbparqraph (B)(i) or (BXil). Section
~cxnD) of the Senate Ameniment permitl any interHted party
to petiticm the Commiuion, after a reucmable period of time atter
the iMUace of an order UDder IUbparqraph (S) or (C), for an
order that the State authority to rePlatea ratel it DO lonpr nee·
eMary. After receivin, public comment on the petition, tlie Com
mialion muat rule on luch petition within 9 months.

Conference CJ61Wmcnt
The Conference AJreement retaina the Senate IUlUa.• con

cemm., universal service, with Ililht modifications to clarify that
univeraal ..mce can be provided 6y any provider of telecommuni
cations serviee. The Comerenee Acreement adoptl the lanSUaae
"subltantial portion of the tel~e land line excbanp lervice"
rather than either "communicationa" or "public" to more accurately
dtlCribe the lituation in which state authority to rqulate commer
cial mobile aerviceI should be IJ'Ulted. For instance, the Coniereel
intend that the Commiuion mould permit Statee to relulate radio
service pwided for buic telephCllle IeJ'Yice if sublCriben have no
alternative me... of obtainin, buic telephone HrYice. If, however,
several companiel offer radio Ml'Viee u a meant of provid.iJ:ll baic
tel.phone Hl'Y'ice in competition with each other, Iuch that con
lumen Cul chOClle amOlll alternative~ at thia _rYiee, it ia
not the intention of the Coni.,... that States Ihould be permitted
to l'IIUlate these competitive aervicea limply because they employ
radio u a tl'anamillion meUlI.

The Confercee ~mentmelpllubpar~pha(C) and (D)
of the Senate Amendment into .u~~aph (B) to provide rei'll·
Iatory certainty to po!ential bidders for liceD8tl to provide commer
cial mobile aervicea. The Conference Alreement cl&riftes that State
authority to replate is "f!'8Jldfatherea" only to the extent that it
re,watu commercial mobile ..met. "offered in IUcb State on IUch
date". 'l1le Confe1'tlnee A,reement alao clarifi.. that the State au
thority continu.. in effect until the Commiuion completel all ac
tion on the petition (includin, recon.ideration). The Commiuion
must comJ)1.te all action on anr. ltate petition (includinl action on
petitionl tor I"8COMid,ration) WIthin 12 montha after the IJItition is
filed. The Confe1'tlDce Acreement further clarift.. that State au
thority to J'elUlate is only "I!'andfathered" if the State fil.. a peti
tion aeekinl such authority within 1 year after the date of enact-

r"~--
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ment; if the State fails to file a petition within this time, the State
authority is preempted as all other States are preempted under
subsection (c)(3)(A).

It is the intent of the Conferees that the Commission, in con
sidering the ICOpe, duration or limitation of any State regulation
shall ensure that such resulation is consistent with the overall in
tent of this subHCtion as lmplemented by the Commiuion, 10 that,
conlistent with the public interest, similar services are accorded
similar regulatory treatment.

SECTION 332(C)(4)

HolUe bill
Section 332(e)(") of the House Bill states that nothing in this

provision affects the reruIation of Comsat punuant to title IV of
the Communications Satellite Act of 1962.

8eMte QI'Mndmellt
The Senate provision is identical to the House provision.

Confere1lCe tJI11WIMI'it
The Conference Agreement accepts the House provision.

SECTION 332(C)(6)

HolUe bill
No pl'O¥ilion.

Sencte Qmcn4mcnt
Section 332(c)(5) u added by the Senate Amendment provides

that the Commiuion Ihall continue to determine whether the pro
vision ofs~..ent capacity by satellite systems to providen
of commercial motiile ..rvie.. shall be treated as common carria,..

COllferen.ce .,.."..1It
The C.-..c. Aa:nement adopts the Senate provision with

Blieht modileati_ to clarity that the Commisaon may continue to
\lie its exietiDc ~W'8I to determine whether the -'p~ion of
BP&C:8 ....eDt ~ty to providers of commercial mobile services
shall be treated • commOll carri.... Under section 332(e)(I)(A),
however, the ~ion ofI~ sgment capacity directly to users
of commercial mobile servic.. shall be treated as common carri.,..

SECTION 332(C)(8)

Horuc bill
No proviaioD.

SeMte al'MlldtMnt
Section 332(cX6) u added by the Senate Amendmet states

that the fonip owaenhip res1rietions of Section 31O(b) shall not
applf. to aDf lawful fOftlilll ownenbiD in a provider of commercial
moDile ..me. prior to May 24, 1993': if that prt?Vider was not ref·
ulated as a COIUlOD carrier prior to the data of enaetD1ent of this
Act and is deemed a common carrier as a result of this Act.
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u-..-l
Conferen.ce a,wment

The CoDIereDce Acr-ment adoptl a modifted venlon of the
Senate provieion. 'nle~ of tbiI proriaon is to "lI'Udfather"
oy foreipl 0WI*'Ibip in a provider of private laDd mobile aervicee
that exiatecl prior to May 24. 1893 if that provider becomet a com
mon carrier uder tbia Act. Section 31O(b) of the CommUDicatiol18
Act limitl the amount of private foreip ownerahip in a common
carrier eervice but doee not impoee any IUch limita OIl the foreilll
ownanhip in private radio MrVice. CurreDtly, lOIIle foreip-ownecf
compania provide private radio ..rvicea. Some of theee companiu
will become common carrien as a relult of leCtion 332(cX1XA).
Without this ·P'Udfatbarin(' provision, theM companies would be
forced to divelt them..lv. of any foreilJl ownenhip when tbia Act
becom. eft'eetive.

In order to avoid this !'Mult. the Conference Acreement accepts
the Senate proviaion with modiftcations to limit ita application.
Fint. SectiOil 332(cX6) as added by the CoDference Report requires
a penon that m~be aI'ect:ed by tbia proviaion to file a waiver re
quelt with the J'miuion within 6 months of caetment. The
FCC may sraat the waiver only on the followinl conditions:

(1) nw atent of foreipl ownenhip intel'elt aball not be in
creuecf above the uteD.t which exiated on II., 24. 1993.

(2) s.ch waiver Iball not permit the IUblequant transfer
of ownaJ"lbip to any other penon in violation of leCtion 31O(b).
In effect. this condition "poandfatban" only the particular per
IOn who holds the foreip ownenhip on May 24, 1893i the
"lfUldfatherinl" dOM not transfer to any future foreipl own
en.
Section 31O(b) add.reuu the permiuible u:tent of foreiln in

veltment in .-tam radio liCeDHl. includiq common carrien. One
efFect of the danOlDination of commercial mobile aervicee U com
mon carrier IWVicM is to broaden the ranp of eemcu IUbject to
limitatiOl1l 011 (0I'8ip inVHtment. In securina replatory parity for
commercial lIIGbile Ml'vices. the Conference Acreem-t does not re
strict the FCC. d.ilcretiOll, punuant to section 31()(bX4). to permit
forejp inv..... to acquire intereatl in U.S.-liceuecf enterprises.
These amendmentl in no way affect the Commiuion's authority
under aection 310(b).

SECTION 322<d>

Ho". bill
Section 322<d) of the House bill defines the terms ·commercial

mobile ..rvice" ad "private mobile ..rviea". "Commercial mobile
service" is deftDed as a mobile ..mce, as defined in section 3(n),
that is inte~ with the Public IWitchecf telephone network
offered for proftt ad held out to the ,public. or offered on an indis
criminate buia to cl.... of elilible UIelI. or to such a broad clUB
so as to equal the public. '"Private mobile ..mea" is deftDed as any
t.hiDt that dOlI not tall under commercial mobile ..mce. The pr0
visions alto direct the Commiaaion to deftDe "intereoDDected" and
"public switched telephone network".
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March 22. 1996

VIA HAND DELMRY

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street. N. W.. Room 222
Washington. D. C. 20SS4

Re: £t Pane Communication in CC pocket NQ. 95-185

Dear Mr. CatQn:

Cox Enterprises, Inc. ("CQX"), by its attorneys, submits this ex parte letter for
incorporation into the above-referenced proceeding.11 This letter responds to an ex pane letter
jointly filed by Bell Atlantic Corporation and Pacific Telesis Group on March 13, 1996'in CC
Docket No. 95-18S.~ It also supplements the analysis Qf the CQmmission's jurisdiction
provided in Cox's comments in this proceeding.

The BOC Ex Parte characterizes Cox's analysis of the CQmmission's jurisdictiQn over
CMRS interconnection as ..an elaborare swutory maze" that the CQmmission should nQt attempt
to navigate. In fact, the process Qf cftrm.iDiDI the Commission's jurisdiction is much more like
connecting the dots. There is a straightforward path that results in a clear picture and
demonstrates that the Commission has the authority to replate all CMRS intercQnnection.
There also are several alternative paths by which the CQmmission can reach the same result.

1/ In acCQrda.IEe with Section 1.1206 Qf the CQmmission's Rules, the Qriginal and two
cQpies Qf this lener are being filed with the Secretary's office.

],,/ See Lener from Michael K. Kelloll' CQunsel for Bell Atlantic Corp. and Pacific
Telesis GrQup to William F. Caton, Acting Secretary, Federal Communications CQmmissiQn.
file in CC Docket No. 95-185, on March 13. 1996 (the ~BOC Ex Pant").

•
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THE COMMISSION'S EXISTING JURISDICTION UNDER SECTIONS 2(8) AND .3,32

The SOC Ex Parte relies in large pan on Bell Atlantic' s and Pacific's view of Sections
251 and 252 of the Telecommunications Act of 1996 (the ~TCA"), but that is not where the
Commission should stan its analysis. Instead, the Commission must begin with Sections 2(a)
and 2(b) of the Communications Act. Section 2(a) grants the Commission broad authority to
regulate communications across the nation. Section 2(b) limits this broad authority to some
extent by ~fencing off' "intrastate" matters from Commission jurisdiction and reserving them
to state authorities.}' Nothing in the TCA disturbs this jurisdictional scheme.:!'

Section 2(b) is a simple provision, but it is extraordinarily important. Without Section
2(b), there would be no bar to complete Commission displacement of state authority. See
Houston. E. &: W T. R.. Co. v, United Slates. 234 U.S. 342 (1913) (construing predecessor
provision of Section 2(a) in the Interstate Commerce Commission's authorizing legislation).
Thus, it is highly significant that. in the 1993 Budllet Act. Congress expressly amended Section
2(b) to move the '"fence" and bring CMRS under the Commission's sole jurisdiction. In
relevant pan, Section 2(b) now reads as follows:

Except as provided in . . . Section 332 . . . nothing in this Act shall be construed
to apply or to give the Commission jurisdiction with respect to . . . intrastate
communication service by wire or radio of any carrier(.]

47 U.S.C. § lS2(b) (empbasis added). In other words, the limitations that otherwise would
restrict the Commission's jurisdiction over "intrastate" CMRS no l0tller apply, because Section
2(b) says they do not. While the BOC Ex Parte devotes considerable auention to various side
issues (discussed below), it does not address the impact of amended Section 2(b), presumably
because the BOCs' entire theory would fall apan if it did.

The amendment to Section 2(b), in tum, leads directly to section 332. Through Section
332, the BudaCl Act vesa die Commission with exclusive jurisdiction over all aspects of CMRS •
interconnection, includin& LEC-to-CMRS inrerconnection. As Cox has demonstrated in previous
tilinls, the Budget Act specifically assiped jurisdiction over interconnection to the Commission

1/ See 47 U.S.C. § 152(b); Louisiana Public Servo Comm'n v. FCC, 476 U.S. 355.
370 (1986) ("Louisiana PSC").

~I See discussion infra at pp. 4-7.
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through Section 332(c)(1»)1 Section 332(c)(l)(A) makes clear that CMRS providers are to be
treated as common carriers for the purposes of Section 201. 2' Section 332(c)(1)(B) gives the
Commission authority over LEC-to-CMRS interconnection. 47 U.S.C. § 332(c)(1)(B) (upon
request of a CMRS provider, "the Commission shall order a common carrier to establish
physical connections with such service provider pursuant to the provisions of Section 201 of this
Act").

The final line to be connected, therefore, is from Section 332 to Section 201. Section
332(c)(1) requires interconnection in accordance with the requirements of Section 201. 47
U.S.C. § 332(c)(1)(A). (B). The Commission's Section 201 authority empowers it to set the
rates. tenns and conditions of intercormection for earners subject to the Commission's
jurisdiction. 47 U.S.C. § 201. By including CMRS providers in the category of carriers that
fall within the Commission's jurisdiction. Sections 332(c)(1) and 201 in concert give the
Commission the power to set the rates. tenns and conditions of CMRS interconnection.!1
Notably. this authority applies regardless of whether the CMRS traffic at issue is conceptually
inter- or intrastate. Indeed. because Section 201 already gave the Commission power over
interstate interconnection between LECs and CMRS providers. the only reason for Congress to
include Section 332 (c)(l)(B) would be to extend the Commission's power to encompass as well
all other LEC-to-CMRS interconnection.

This analysis is quite straightforward and simple. not at aU convoluted as Bell Atlantic
and Pacific claim. Moreover. the Commission is required to interpret the statute as a whole.
It is unfortUnate chat Bell Atlantic and Pacific have such disdain for statutory interrelationships

if See Cox February 28 Ex Pane; Ex Pane Letter from Werner K. Hanenberger.
Counsel for Cox Enterpriles. IDe. to William F. Caron. Secretary. Federal Communications
Commission. ftled on October 16. 1995. in CC Docket No. 94-S4 ("Cox October 16 Ex Pane").

(}/ 47 U.S.C. § 332(c)(l)(A) (a CMRS provider shall "be treared as a common carrier."
inclUding for the purposes of Section 201). Section 332(c)(3)(A) emphasiZes this point by
providing that "no State or local govermnent shall have any authority to regulate the entry of
or the rates charged by any commercial mobile service[.]" 47 U.S.C. § 332(c)(3)(A). As
discussed below on paps 9·10. this lanJUAge encompasses state regulation of CMRS
interconnection rates and also. given the mutual nature of interconnection arrangements.
necessarily governs both sides of the LEC-CMRS interConnection transaction.

1f Rather than providing its own analysis of Sections 2(b) and 332. the BOC Ex Pant
claims that adopting Cox's analysis would require the Commission to overrule ex.isting
precedent. As described on pages 10-12. that claim is incorrect.
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(which they refer to as "mazes") , given that reading the entire text of a law, rather than merely
a few snippets. is a primary requirement of faithful and complete statutory construction.!'

THE EFFECTS OF THE TELECOMMUNICATIONS ACT OF 1996

The true focus of the BOC Ex Parte is the impact of new Section 251 on the
Commission's pre-existing interconnection authority. Section 251 of the TCA generally imposes
mandatory interconnection duties upon local exchange carriers and incumbent local exchange
carriers. 47 U.S.C. § 251. Section 252, in addition to allowina LECs and other
telecommunications carriers to enter into voluntarily negotiated interconnection alreements,
creates a state arbitration and aareement approval process. 47 U.S.C. § 252. The BOC Ex
Parte claims that the specific requirements of Sections 251 and 252 now lovern .. all local
interconnection agreements," including all interconnection preViously within the Commission's
jurisdiction. 2' In other words, Bell Atlantic and Pacific claim that the Section 251 regime
displaces the Commission's existing authority and diminishes the Commission's power over
interconnection - including interconnection relating exclusively to interstate traffic - previously
within its jurisdiction. That is not what the statute says and. is not whac Conaress intended. The
BOCEx Parte identifies no specific provision that would accomplish this feat. In fact, Sections
251. and 252 expand the Commission's jurisdiction without diminishing its existing powers.

Section 251(i) directly conttadicts the BOC Ex Parte and shows that Section 251 adds to.
rather than subtracts from, the Commission's authority. It states that: "Nothina in [Section 251]
shall be consaued to limit or otherwise affect the Commission's authority under [S]ection 201. "
47 U.S.C. § 251(i). In other words, the Commission's existing jurisdiction remains intact and
any further power granted by the TCA is in addition to the jurisdiction over intercoMection

~I See, e.g., Crandolt Y. U.S., 494 U.S. 152, iSS (1990) (the Supreme Court looks to
"design of swure as a whole"); MOlUUain States Tel. &: Ttl. v. Pueblo of Santa Ana. 472 U.S.
237, 249 (1985) (statutes sbDWd be inlerpret.ed so as not to remer one pan inoperative); see also
2A Sutherland Stat. Comt. § 46.0S (statutes are "passed as a whole and not in parts or
sections") and § 46.06 ("A statute should be construed so that effect is given to all its
provisions") .

2/ BOC Ex Pant at 6-7. 'The BOCs' expansive view of the reach of Sections 251 and
252 does not extend to access charles. [d. at 7 n.9 (statina that interconnection for access
purposes is not subject to Section 2S1). While Cox does not express a view ~re on the :ne~its
of this argument. there is no principled basis for the BOCs to arp that Section 251 mamtams
the Commission's existin, jurisdiction over certain services but divests it of jurisdiction over
other services.
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Issues already given to the Commission prior to enactment of the TCA:!.Q! Thus. pursuant to
Section 2S 1(i), the Commission's existing authority over interconnection. provided through
Section 201. remains in place. Because Section 332(c)( 1) applies the Commission' s Section 201
powers to CMRS and also remains in full force and effect. the Commission retains its authority
over CMRS interconnection as well.

The SOC Ex Pane responds to the plain lanauage of Section 251(i) by claiming that
Sections 2S 1 and 2S2 govern "all local interconnection arrangements." intrastate or interstate.
SOC Ex Pane at 6-7. If that were true. then the Section 201 savings clause in Section 2S 1(i)
would have no meaning in the context of the TCA because it would have no effect. Such an
interpretation is heavily disfavored under traditional canons of statutory construction.!.!! That
interpretation also is contradicted by the TCA Confereza Repon, ignored by the SOC Ex Parte.
which states unequivocally that:

New subsection 251(i) makes clear the conferees' intent that the proVisions of.
new section 251 are in addition 10, and in no way limit or affect, the
Commission's existing authority regarding interconnection under section 201 of
the Communications Act. oW

Despite the SOC Ex Pane's ~olorful characterizations of Section 2Sl(i) as a "back door"
and a "trojan horse" ..Il! in point of fact Section 2Sl(i) is an explicit savings clause that the
Commission aBi the courts must obey.!!' Moreover, this view is fully consistent with the broad

121 The SOC Ex Pane appears to up that this lanauale somehow also means that
Section 2S 1 does not expud. the Commission's powen. That view is inconsistent with the
language of Section 2Sl(i) aDd, as shown below, with the legislative history of the TCA.

III As one of the priDcipal authorities on statutory constrUction explains. "A statute
should be constrUed so that effect is given to all its provisions." 2A Sutherland Stat Const. •
§ 46.06. See also sources cited supra note 8.

UI Set Joint ExplllWOry Statement of the Committee of Conference reprinted in 142
Congo Ret. Hll07, HIl10 (daily edt January 31. 1996) ("TCA Conference Repon") (emphasis
added).

ill See BOC Ex Pan~ at 6-7.

W se~ LouisiDna PSC. 476 U.S. at 373. 376-7 n.S (the Supreme Coun describes the
"savings clause" of Section 2(b) as a "rule of statutory construCtion . . '. . [tha!] presents
its own specific instructions regarding the correct approach to the statute which apphe~ to how

(contlnued... )
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thrust of the TCA, which extends rather than restricts the Commission's powers over issues
fonnerly reserved to the states. including interconnection.

The BOC Ex Parte does not stop by claiming that Section 2S 1(i) fails to preserve the
Commission's pre-existing jurisdiction. It goes even further afield from the plain meaning of
the TCA by arguing that. even if the Commission's pre-existing jurisdiction were preserved. the
Commission still would be bound to apply the standards of Sections 251 and 252 to the services
that remained in its jurisdiction. BOC Ex Parte at 7-8. This hypothesis makes no sense and
begs the question of why Section 251(i) was adopted in the first place. More important. if
Congress had meant for the Commission's Section 201 powers to be bounded by the
requirements of Section 251. it would have said so. Instead, Conlress did exactly the opposite
by specifically preserving the Commission's existing powers. which include sening rates for
services subject to Section 201..!J,I

Finally, to adopt the interpretation of the TCA advanced in the BOC Ex Parte. the
Commission would have to hold that the TCA implicitly repealed all or pans of Sections 2(a),
2(b), 201 and 332 of the Communications Act. There is no evidence that Congress intended
such a result, either from the text of the TCA or the legislative history. In fact, as shown
above, Congress adopted Section 251(i) to avoid conflicts with the Commission's existing
authority. Basic priI¥:iples of statutory construction heavily disfavor interpretations that require
implicit repeals of existinl statutes.w In light of the explicit Congressional direction to the

.1,!1 (...continued)
we should read [the substantive framework of Title 11]). "

ill The BOC Ex Pan~ taka one last shot at the effect of Section 251(i) by sugaesting
thar, as a .,general" provision. it is tnlIDped by the "specific ff provisions of the rest of Section
251. As the case cited by Bell Atlantic and Pacific demonstrates, that proposition of statutory
constrUCtion applies only wilen there is a conflict between two provisions. Ohio Power Co. v.
FERC, 954 F.2d 779, 784-8' (D.C. Cir. 1992) ("when a conflict arises between specific and
general provisions of the same legislation" the specific provision should be applied). Here.
Section 251(i) does not create a conflict but instead resolves one by specifically retaining the
Commission's existing authority over those maners that already were within its jurisdiction and
excepting those matters from the rest of Section 251.

121 See St. Manin Evang~licai Lul~ran Y. South Dakottl, 451 U.S. 772, 787-88 (1981)
(where "Iegislative history does not reveal any clear intent to repeal" or "alter [the] meaning"
of a provision. there is no repeal by implication) citing Morton Y. Mancari, 417 U.S. 535. 550
(1974); RadzImower v. Toucht Ross &: Co., 426 U.S. 148, 154-56 (1976) (where "it is possible

(continued... )

•
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contrary. the Commission cannot adopt an interpretation of Section 251 [~at. by implicit repeal.
shrinks its jurisdiction over interconnection.

In sum. there is no suppon for the interpretation proposed by the BOC Ex Parte. In light
of the actual language of Section 251 (i). the continued vitality of Sections 2(a). 2(b). 201 and
332. and the express direction of Congress in the TCA Conference Repon that the provisions
of Section 251 .. are in addition to and in no way limit or affect. the Commission' s existing
authority" under Section 201. it is obvious that the interpretation of 251(i) put fonh in the BOC
Ex Parte is nonsensical.

THE COMMISSION'S JURISDICTION UNDER LOU/SlANA PSC

As the discussion above shows. the Commission has jUrisdiction over CMRS
interconnection through Sections 201 and 332. Because Section 332 has been exempted from
the "jurisdictional fence" of Section 2(b)(1), there is no need to review the Commission's
jurisdiction under Louisianll PSc. It is quite clear that what Congress did in amending Section
2(b) was to exempt ·CMRS from the requirements of that proVision, so the Louisiana PSC
standards do not apply'!!' If. however. the Commission did engage in a review under the
Louisiana PSC standards. its analysis still would suppon a conclusion that the Commission has
jurisdiction over all CMRS interconnection rates.

As a threshold matter. the Commission should recognize that its ability to preempt state
intrastate interconnection determinations has been enhanced by new Section 2.5 1(d)(3) of the

~I (. ..continued)
for the statutes to coexist," even if it is inconvenient for them to do so... they are not so
repugnant to each other as to justify a fmding of an implied repeal by this Court").

ill When. as here. Conaress has adopred swutory lanpaae that grants the Commission
authority over what otherwise would be intrastate services. Louisiana PSC is inapposite. The
ratal flaw in the Commissioll's jurisdictionalll1'JUD1Cnt in Louisiana PSC was that Congress had
not granted the Commission jurisdiction over depreciation matten in Section 2(b). If Section
2(b) had been amended to exempt depreciation rates, then Louisiana PSC would have been
decided differently. Louisiana PSC, 476 U.S. at 377 n.S (the Supreme Coun states that ~the

Act itself, in § (]2(b) , presents its own specific insnuctions rqarding the correct approach to
the statute which applies to how we sbould read [the depreciation provisions of) §220. "). Here.
Congress has granted the Commission jurisdiction over CMRS through the Budget Act
amendments. In shon, Louisiana PSC is irrelevant in circumstances. such as CMRS
interconnection, in which Section 2(b) has expressly granted the Commission jurisdiction.

•
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Communications Act. Section 251(d)(3) adopts a more liberal test than the requirements of
Louisiana PSc.!J/ Under Section 251(d)(3), the Commission may preempt a state regulation or
decision that either is inconsistent with the requirements of Section 251 or substantially prevents
the implementation of Section 251 or the purposes of the competitive markets provisions of the
1996 Act. Thus. to the extent that the Commission determines that a state's intrastate
interconnection policy or rate is contrary to the federal policy of encouraging competition with
incumbent landline carriers, it has the power to preempt the state,12'

There are many ways in which state actions could frustrate the Congressional intent to
assure the swift emergence of wireless competition. For example. requiring individual state
negotiations for wireless interconnection would seriously delay the deployment of nationwide
wireless networks such as Sprint Spetaum. At the same time. and as discussed below. because
the Commission indisputably has jurisdiction over the CMRS-to-LEC half of the interconnection
equation. letting states regulate the other half of the equation would likely undermine the
Commission's implementation of the prcrcompetitive policies embodied in the TCA and the 1993
Budget Act. Indeed. states already have shown they will use interconnection policies to rein in
potential competition from CMRS providers,» Accordingly. even if Section 251(d)(3) were the
only source of Commission authority to assen its jurisdiction and preempt state wireless
interconnection policies. these facts would be sufficient to justify such action.W

Moreover. even assumina the Commission's preemptive powen had not been
strengthened by Section 251(d)(3) of the TCA. the Commission also would have had the power

al Under LouiJiJIna PSC, the Commission may preempt stale regulation when the state
regulation frustrates a valid federal purpose and it is ..not possible to separate the interstate and
intrastate components of the asserted FCC regulation." LouisiaM PSC. 476 U.S. at 734 n.4.

li/ Inexplicably, the SOC Ex Pant treats Section 251(d)(3) as a limitation on the
Commission's authority. 80C Ex Parrt at 3. In fact. this provision grants the Commission
broader authority to preempt state actions that are inconsistent with either the specific
··requirements" of Section 2~1 or the expansive "purposes" of Pan B of Title II to encourage
competition. 47 U.S.C. § 251(d)(3)(C). This power is much broader than the preemption
permitted the Commission under current interpretations of LouisiaM PSc.

~I For instaD:e. a state could allow a LEC to charge a CMRS prOVider highly inflated
CMRS interconnection rates that would preclude CMRS competition in the local residential
telephone service market. Set infra note 24.

Zl,1 'The ability of the states to vitiate the important federal policy favoring comtx:ti.tion
adopted by the Budget Act and the TCA also satisfies the "f1'Usuation" prong of the Louwana
PSC test.
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to preempt state regulation of CMRS interconnection under prior law. While Congressional
action in adopting both the 1993 Budget Act and the 1996 Act renders this exercise unnecessary,
the precedent governing the extent of the Commission's authority under Section 2(b) gives the
Commission the power to exen jurisdiction over LEC-to-CMRS interconnection. Under
Louisiana PSC and the Norrh Carolina Utility Commission cases. the Commission could preempt
state regulation of intrastate services if it is "not possible to separate the interstate and intrastate
components of the assened FCC regulation." Louisiana PSC, 476 U.S. at 375 n.4.
Inseverability has been recolnized most notably in the context of interconnection of customer
premises equipment with the public switched network. where the federal policy of detariffing
trumped state tariffing requirements.

It is unarguable that the Commission has jurisdiction over all interstate interconnection
and. by vinue of Sections 332(c)(1)(A) and 332(c)(3)(A), over the rates charged by CMRS
providers for all interconnection.W Ignoring for the moment the effect of Section 332(c)(1)(B)
and its grant of sole authority over CMRS interconnection to the Commission, it may be
suggested that intrastate interconnection from local exchange carriers to CMRS providers has
been left within the states' jurisdiction. In practice, however, it is impossible to separate
CMRS-to-LEC interConnection from LEC·to-CMRS interconnection, because it is all one
transaction. IOOeed. Some LECs, irY;ludini PacifIC, aeawly claim that the rates they new charge
for interconnection already are net 'rates, i.e., they eiM:ompass both the LEC's charge to the
CMRS provider am the CMItS provider's charge to the LEC.~I Thus, because interconnection
negotiations encompass both sides of the same equadon. the Commission's failure to claim its
jurisdiction over LEC-to-CMRS interconnection effectively would abdicate jurisdiction over
CMRS-to-LEC interconnection as well.

Moreover. the CommiISion simply caDDOt pane CMRS u.rtonnection into "federal" and
"state" segments with separate spheres of responsibility. As noted above. even under the most
restrictive theory of its aumority. the Commission plainly has jurisdiction over most elements
of the interconnection equation. It cannot cede that jurisdiction to the states. If. however. the

]JJ S« discussion supra at pp. 2-3 & note 6. LEC comments also recognize that the
rates LECs charge CMRS providers for interconnection are reflected in the rates charged to
CMRS end user customers.

ll/ See Commenrs of Pacific at 79 (bilaIera1 interconnection negotiations lead to charge
from LEC for interconnection and no charae from CMRS provider); see also Comments of
United States Telephone Association at S ("Rather. LEes and CMRS providers may negotiate
mutually acceptable tenns whereby the LEC compensates the CMRS provider for tenninating
LEC-originated traffic through a reduction in the rate it otherwise would charge the CMRS
provider for tenninating CMRS-originated traffic. ").

•
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power devolves to the states to detenrunc the "LEC" portion of interconnection rates. experience
shows that LECs will manipulate the process to maintain excessive intercoMection charges that
prevent CMRS providers from competing in the local telephony marketplace.~' Because the
Commission has the authority to prevent this anticompetitive outcome. which seriously
undermines the strong federal interest in promoting local exchange competition. it should not
permit this practice to persist.*.1'

CMRS interconnection also is physically inseverable. CMRS marlcet boundaries 
MSAs. MTAs. BTAs and regional cellular and ESMR coverage areas - have been drawn
without regard for state boundaries. and the radio signals used to carry CMRS traffic do not
respect state lines. Moreover. it is difficult if not impossible for LEC and CMRS networks to
determine not only whether a panicular CMRS call should be classified as interstate or intrastate
in nacure but also what proportion of calls would be deemed interstate or intrastate. These
physical characteristics of CMRS. coupled with an interest in promoting the rapid deployment
of wireless networks nationwide, prompted Congress to adopt the Budget Act amendments to
Section 332. As the House Report on the Budget Act explains. the jurisdictional provisions of
Section 332 are intended "[t]o foster the growth and development of mobile services that. by
their nature. operate without regard to state lines as an integral pan of the national
telecommunications infrastructure."w This statement succinctly describes why CongJ;'ess chose
to vest the Commission with sole a~ority over CMRS interconnection issues.

THE EfFECTS OF PRIOR COMMISSION DECISIONS

The SOC Ex Pan~ also arpes that section 332 did oot federalize CMRS interconnection
because various Commission decisions would have to be oveml1ed. Indeed. this is the sum of
the BOCs' argument apiDst Cox's analysis of Sections 2(b) and 332; the SOC Ex Pant does
not even argue that these cases were decided correcdy. Review of those decisions shows.
however, that they have no effect on the Commission's power to determine that it has
jurisdiction over the rates, terms and conditions of CMRS interconnection.

~I Experience in several states also sullests that. without FCC intervention. state
commissions may act to deny CMRS providers the benefit of more reasonable interconnection
arrangements available to landliDe facilities-based competitors. Sit Comments of Comcast at
n.l02.

~I This federal interest has been highlighted by the passale of the TCA.

~I H.R. Rep. No. 103-111. at 260. In this connection, it is noteworthy that Section
332 maintains Commission jurisdiction even in cases where Section 22l(b) would give a state
jurisdiction over "local interstate" traffic. Set 47 U.S.C. § 332(c)(3).

•
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First. the BOC Ex Parte contends that the Commission' s statemeiu in the CMRS Second
Report alUi Order that "revised Section 332 does not extend the Commission's jurisdiction to the
regulation of local CMRS rates" would have to be overruled. 9 FCC Rcd 1411. 1480 (1994),
That issue. of course. is the subject of pending reconsiderations of the CMRS Second Report and
Order,;1' Thus. it is not a tinal order and has no precedential effect in the current proceeding.

Second. the SOC Ex Parte claims that the Commission has concluded that Section
332(c)(3)(A) only covers rates charged by CMRS providers to subscribers. not LEC-to-CMRS
interconnection agreements. BOC Ex Parte at 8 citing Petition on BehlJif of the Louisiana Public
Servo Comm 'n for Authoriry to Retain Existing Jurisdiction Over Commercial Mobile Radio
Services Offered Within the Slate of Louisiana. 10 FCC Red 7898. 7908 (1995). While the BOC
Ex Parte cites the Louisiana decision as finding that state regulatOrs have authority over CMRS
intercoMection. that decision actually denied the Louisiana Commission's petition to retain
regulatory authority and did not address the Commission's jurisdiction under Section 332(c)(1).
Moreover. the order itself makes plain that it is not intended to be the Commission's final word
on the subject of jurisdiction. describing its "comment'" on Louisiana's regulatory authority as
"preliminary." saying that it "appears" the Louisiana Commission may have certain powers. and
inviting parties to seek reconsideration on any specific regulations they believe should be
preempted. [d. at 1143. 47, 48. (n addition. the Commission has specifically invited comment
on whether to reconsider this decision.""

Third. the SOC Ex Parte relies on a 1987 Commission fmdinl that LEC-to-cellular
interconnection rates are "severable." SOC Ex Parte at 9, citing The Need to Promote
Competition and EjJicitlll Use of SpfCt1UM for Radio Common Carrier Services. Declaratory
Ruling, 2 FCC Red 2910, 2912 (1987) (tbe "C,JIMItu J1Iterconn,etion Orderj. The BOCs fail
to explain. however, how a declaratory rulina issued six years before the Budlet Act amended
both Section 2(b) and Section 332 - and premised on the specific provision of Section 2(b) that

1:1/ McCaw Cel1ullr COIIUDUDications. Inc.. Petition for Clarification. at S, filed in GN
Docket No. 93·252, on May 19. 1994; Mel Telecommunications Corp., Petition for
Clarification and Panial Reconsideration, at 14, filed in GN Docket No. 93-252. on May 19.
1994.

W Interconnection Between Local ExchDn,e Carriers and Commercial Mobile Rad.io
Service Providers; Equal Access and IntercoMfCtion ObligQtions Pertaining to CommerciaL
Mobile Rodio Service Providers, Notice of Proposed Rulemakiq. CC Docket No. 95-185,94
54. FCC 95-505, at' 112 n.162 (released January 11. 1996).
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later was amended in 1993 - can have any effect on [he Commission's .interpretation of [hose
provisions as amended.~1

CONCLUSION

The Conunission has exclusive and plenary federal jurisdiction over all rates. terms and
conditions regarding interconnection between LECs and CMRS providers. Bell Atlantic and
Pacific would create many unnecessary problems for the Commission by reading more into the
rCA than is actually there. Their wish1W misinterpretation of the nation's communications law
may be creative. but nothina more. Cox urges the Commission to heed the reasoned statutory
framework established by the Budget Act of 1993. the Communications Act and the TCA.

When interpreting tbIse enablinl statutes, the Commission also must not lose sight of the
policy implications of its jurisdictional conclusions. Cox's interpretation of the Commission's
jurisdiction is consistent with the Conlressional vision of increased competition in the
telecommunications marketplace, expressed in both the 1993 Budlet Act and the TCA. The
SOC Ex Pant stands that vision on its head by claiminl that the Commission lacks the power
to adopt rules that will make it possible for wireless providers to compete effectively with
landline carriers such as Bell Atlantic and Pacific. Cox's interpretation also is consistent with
the COOiressional intent to benefit CMRS providers in the 1993 Budget Act and to benefit
competitors in the TCA. The SOC Ex Pant asks the Commission to adopt a legal interpretation
of those statutes that would benefit incumbent landline carriers at the expense of CMRS

],i/The BOC Ex Pant makes this assertion because it claims that "Cox's argument
depmd.s on the further poa dJIt d1e iderDte and imraswe aspects of CMRS are inseverable...
BOC E:c Pant at 9. This claim. willfully or tilt, miJIIaIa Cox's jurisdictional analysis. In fact.
while the Commission could~ to exert jurisdiction on iDseverability grounds, nothing about
Cox's analysis depends on me iDseverability of CMRS inlercormection. As described above. the
1993 Budlet Act give the Commission sole jurisdiction over all aspects of CMRS
intercolDCtion. wbetber or not they were severable. Nevertheless, it is true that CMRS-to-LEe
interconnection (which eveIl the HOCs concede falls within the Commission's jurisdiction under
section 332 as amended) and LEC-to-CMRS interconnection cannot be separated because they
are two halves of a sin&1e transaetion. As noted above, this point is underscored. by LEe claims
that current CMRS interconnection rates include compensation to the CMRS provider for
termination of LEC traffic. S« supra foomote 23. The Ctllular Inttrconnection Order did not
consider this issue because it was decided six fean before the Budget Act amended Section 2(b)
and gave the Commission its unchallen.ed power over CMRS-to-LEC interconnection.
Consequently. it has no precedential effect in this proceedina·
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